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ATTORNEY disciplinary proceeding. Attorney publicly

repri manded.

11 PER CURI AM W review the report and recomrendation
of the referee, the Honorable Tinothy L. Vocke, that Attorney
Carol J. Brown receive a public reprinmand, pay restitution, and
bear the full costs of this proceeding. No appeal has been
filed so we review the referee's report and recomrendation

pursuant to SCR 22.17(2).' A referee's findings of fact will not

1 SCR 22.17(2) provides:
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be overturned unless clearly erroneous. See In re Disciplinary

Proceedi ngs Against Carroll, 2001 W 130, 929, 248 Ws. 2d 662

636 N. W2d 718. We independently review the referee's |egal
conclusions. |d.

12 We approve and adopt the referee's findings of fact
and conclusions of |aw W agree that Attorney Brown's
pr of essi onal m sconduct warrants a public reprimnd, and we find
it appropriate to require Attorney Brown to pay restitution and
the costs of this disciplinary proceeding as set forth herein.

13 Attorney Brown (fornerly known as Carol Br own
Biermerer) was admtted to the practice of law in Wsconsin in
1993. She has not previously been disciplined. During the
events relevant to this proceeding, she practiced in Madison
wth the law firm Brown & La Counte, LLP ("the Firni),
specializing in legal matters affecting Native American tribes
and their nenbers.

14 The Ofice of Lawer Regulation (OLR) filed a
di sci plinary conplaint against Attorney Brown on July 3, 2009
al l eging seven counts of professional m sconduct. Al of the
all egations of msconduct relate to the Firm and Attorney

Brown's representation of the Sagi naw Chi ppewa Indian Tribe of

If no appeal is filed tinely, the suprene court
shall review the referee's report; adopt, reject or
nodify the referee's findings and conclusions or
remand the matter to the referee for additional
fi ndi ngs; and determne and inpose appropriate
di sci pli ne. The court, on its own notion, nay order
the parties to file briefs in the matter.
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M chigan, a federally recognized Indian tribe ("the Tribe").
Attorney Brown was |ead counsel for the Firmis representation
related to the Tribe. Attorney Brown filed an answer to the
OLR s conplaint, but the parties then entered into a stipulation
whereby Attorney Brown w thdrew her answer and pled no contest
to the allegations set forth in the conplaint pursuant to
SCR 22.14(2). A hearing was held before the referee on March 4,
2010. The referee accepted the stipulation and issued his
report and recommendati on on March 15, 2010.

15 We begin our discussion by noting the referee observed
that many "of the problens that Attorney Brown got into in this
case were as a direct result of the contentiousness between

various interests in the tribe and the instability of the tribal

gover nnment . " The referee explicitly <considered this a
mtigating factor. Wiile this does not excuse m sconduct, it
does inform our review of this proceeding. The parties have

stipulated to the facts set forth in the conplaint, so we wll
merely summarize the conplex factual basis wunderlying this
pr oceedi ng.

16 In March 1998 the Firmentered into a witten contract
with the Tribe for Ilegal services ("the Contract"). The
Contract was signed by Attorney Brown on behalf of the Firm
The Contract stated the Firm agreed to represent the Tribe, and
not the then-serving governing council, its nenbers, or any
particul ar persons within the Tribe. The Tribe's constitution
required the Tribe to submt the Contract to the Bureau of
I ndian Affairs ("BIA") for approval. BIA refused to approve the

3
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Contract, requesting inclusion of specific |anguage relating to
fees and costs to be billed by the Firm In March 1999 the Firm
prepared and executed a revised contract which was provided to
the Tribe. The Tribe filed the revised Contract with BIA in
August 1999. However, a new governing council took control of
the Tribe's governnment, and the Tribe then requested that BIA
not approve the revised Contract. The revised Contract was
never approved by BI A

M7 At the time the Firmwas retained by the Tribe, there

was controversy wthin the Tribe as to whether all of the
persons listed on the Tribe's nenbership rolls were proper
menbers of the Tribe. There also ensued a series of disputes
about election results. There was disagreenent as to whether
then-serving nenbers of the Tribe's governing council ("the

Chanberlain Council") and then-serving Chief Kevin Chanberlain
were legitimately elected representatives of the Tribe. Between
1996 and 1999, the Tribe experienced a series of elections,
el ection protests, and subsequent invalidation of election
results by the Chanberlain Council.? Between Novenber 1997 and
August 1999, the nenbers of the Chanberlain Council continued to
hold office as a "hol dover" governnent, instead of turning over
the reins of the Tribe's governnment to the persons elected in

the invalidated el ections.

2 ne of the points of controversy within the Tribe was
whether Philip Peters, Sr., who was elected Chief in at |east
one of the invalidated elections, and several other persons
elected to serve on the council, were proper nenbers of the
Tri be.
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18 Eventually, several tribal nenbers filed suit in

tribal court, Peters, Durfee v. Chanberlain, et al., Case No.

98- Cl - 361. The tribal court held that the Chanberlain Counci
had the power to void the election results, but ordered the
Chanberl ain Council to develop a plan to allow the Tribe to hold
a valid election. Followng this decision, tribal nenbers began
actively seeking intervention from Kevin Gover ("Gover"), then-
Assi st ant Secretary of the Interior. Gover urged the
Chanberlain Council to hold elections for a properly elected
counci |l . Utimately, the Chanberlain Council failed to hold
elections in the time and manner required by Cover. Gover then
directed his subordinates to wthdraw federal recognition of al
but two nenbers of the Chanberlain Council. Gover recognized an
“Interim Council"” which included Interim Chief Peters and two
persons who had served as nenbers of the Chanberlain Council.
The Interim Council took control of the governnent of the Tribe.
19 On August 11, 1999, Interim Chief Peters wote to

Attorney Brown and advised the Firm

As you no doubt know, a new Saginaw Tribal Council
took office yesterday . . . . [Y]ou currently do not
have a valid contract [with the Tribe], and you do not
represent the Saginaw Tribal Council or the Sagi haw
Chi ppewa Tri be. The Council has voted to rescind the
former council's approval of your contract and its
request for Bureau approval. Therefore, effective as
of this date you are to cease all work for the Sagi naw
Tribal Council and the Saginaw Chippewa Tribe and
cease hol ding yourself out as attorneys for either.

10 In August 1999 the Firm on behalf of Chanberlain and

five of the other deposed Chanberlain Council nenbers, filed an
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action in the Appellate Court of the Tribe, pursuant to its
original jurisdiction, to attenpt to block Gover's directive
from taking effect and to restore the deposed Chanberlain

Counci | nmenbers to power. Chanberlain, et al. v. Peters, et

al., Case No. 99-Cl-771 (Appellate Court of the Sagi naw Chi ppewa
I ndi an Tri be of M chigan).

11 On August 16, 1999, the Firm filed an action in the
United States District Court for the Eastern District of
M chi gan, purporting to represent the Tribe, seeking a
declaratory judgnent and an injunction preventing Gover's

decision from taking effect. Sagi naw Chi ppewa |Indian Tribe of

M chigan v. CGover, et al., Case No. 99-CV-10327 (E.D. Mch.).?3

12 In Cctober and Novenber 1999 the Interim Council held
"curative elections,” resulting in the Interim Council nenbers
being elected in Novenmber 1999 to regular two-year terns.
Despite several protests and |legal challenges, the Interim
Council allowed the certified election results to stand. The
newy elected council nenbers (conprised of the sane nenbers as
the Interim Council, including newmy elected Chief Philip
Peters, Sr., and two nenbers of the former Chanberlain Council)
took the oath of office on Decenber 7, 1999 ("the Peters

Counci | ") .

3 The Interim Council directed the Tribe's general counsel,
Attorney Mchael G Phelan, to intervene in the suit, also in
the nane of the Tribe, in an effort to prevent an injunction
from being issued. On August 19, 1999, the district court
denied the Tribe's request for a tenporary restraining order.
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13 On January 5, 2000, the Appellate Court of the Tribe
held that CGover had no legal authority under tribal or federa
law to intervene in the Tribe's dispute or to determne the

Tribe's governnent. Chanberlain, et al. v. Peters, et al., 27

| LR 6085. However, the Appellate Court denied the deposed
Chanberl ain Council nenbers any relief based on that judgnent,
in part because of the deposed nenbers' own illegal actions in
hol di ng over beyond their terns and in part because the Peters
Counci |l nenbers had been validly elected in Novenmber 1999, took
the oath of office in Decenber 1999, and thereby formed the
legitimte government of the Tribe under tribal law 1d.

14 On February 11, 2000, the federal district court

dismssed the suit pending in that court (Saginaw Chi ppewa

Indian Tribe of Mchigan v. CGover, et al.), finding that the

deci sion of Appellate Court of the Tribe in Chanberlain, et al.

v. Peters, et al. deprived the district court of jurisdiction.

115 The Firm purporting to act on behalf of the Tribe but
acting at the direction of sone of the deposed Chanberlain
Council nenbers, filed a notion asking the district court to
amend the dismssal order to allow the Firm to file a second
anended conplaint and brief, which the district court also
deni ed. The Firm then filed with the Sixth Crcuit Court of
Appeals an appeal of the district court's dismssal of the
action, again purporting to act on behalf of the Tribe. On
July 6, 2000, the appeal was dism ssed by stipul ation.

116 Thus, between August 11, 1999, and Decenber 7, 1999
the Firm represented the interests of sonme of the deposed

7
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Chanberl ain Council nenbers in actions contrary to the Interim
Council's governance of the Tribe. Bet ween Decenber 7, 1999,
and July 6, 2000, the Firm represented the interests of sone of
t he deposed Chanberlain Council nenbers in actions contrary to
the Peters Council's governance of the Tri be. Utimately, the

ref eree concl uded t hat:

[B]y representing or causing or allowing her firmto
represent the interests of sone of the deposed nenbers
of the Chanberlain Council in Chanberlain, et al. v.
Peters, et al., Case No. 99-Cl-771 (Appellate Court of
the Saginaw Chippewa Indian Tribe of Mchigan), in
Sagi naw Chi ppewa I ndian Tribe of Mchigan v. CGover, et
al., Case No. 99-Cv-10327 (E.D. Mch.), and in an
appeal from the dismissal thereof in Case No. 00-1395
(6th Cr.); [and] by representing or causing or
allowng her firm to represent doria King in her
efforts to cause the Secretary of the Interior to call
an election regarding proposed anendnents to the
Tribe's constitution, including representing King in
King v. Norton, et al., Case No. 00-CVv-10006 (E.D.
Mch.), and in related advocacy before BIA and by
engaging in the aforenentioned courses of conduct when
in each such case the representation was materially
adverse to the interests of the forner client (the
Tribe), when in each such case the representation
i nvol ved the sane or a substantially related nmatter to
the representation of the fornmer client, and when in
each such case witten consent was not obtained from
the fornmer client to the representation, [Attorney]
Brown viol ated former SCR 20:1.9(a).*

4 Former SCR 20:1.9(a) (effective through June 30, 2007)
provided that a |lawer who has fornmerly represented a client in
a matter shall not "represent another person in the sanme or
substantially related matter in which that person's interests
are materially adverse to the interests of the fornmer client
unl ess t he former client consents in witing after
consul tati on; "
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There is no evidence these factual findings are clearly
erroneous, and we agree with this conclusion of |aw

17 On August 11, 1999, Interim Chief Peters sent a letter
to Attorney Brown stating, "Please send wus an imedi ate
accounting of all of the work you have done on behalf of the
Tribe and the Council, along wth all related billing
records . . . ." The Firm did not respond until My 11, 2000
Moreover, the My 11 letter did not provide or include an
accounting to the Tribe and only included billing statenents for
one and one-half nonths. Chief Peters replied to this letter on

July 21, 2000, stating:

| have received and reviewed your May 11, 2000 letter
responding to ny letter of August 11, 1999 . . . .
[ Your May 11, 2000, letter does not respond to ny
request for a full accounting and a release of all

billing materials. You provided no accounting and
provided only billing statenents for July 1999 and
August 1-10, 1999. | am therefore, again requesting

that you provide the information and naterials
requested | ast August including but not limted to the

followwng: . . . A full accounting of all transactions
into and from the Saginaw Chippewa Tribe's Cient
Trust Account wth your firm . . . . A full

accounting of all paynments nmade to the firm from the
$150, 000. 00 paid to the firmon or about July 28, 2000
purportedly to "replenish" the Sagi naw Chi ppewa
Tribe's Cient Trust Account; . . . The production of
billing records for services purportedly rendered to
t he Sagi naw Chi ppewa Tribe from the inception of your
relationship with the Tribe to the present.

18 Attorney Brown responded on July 28, 2000, enclosing
copies of the Firms statenents for legal services to the Tribe
from March 1998 through June 1999, as well as a copy of the

Firms "actual Trust Account |edger sheets,” and "[f]or purposes
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of clarity . . . an Excel W rksheet of the |edger accounts.”
However, there were numerous accounting errors in this
paper wor k. In Attorney Brown's July 28, 2000, letter to Chief

Peters, the Firm m srepresented that the Tribe owed the Firm an
addi ti onal $69, 816. 93. In fact, the Firm owed nonies to the
Tri be. The OLR s subsequent investigation determned that the
office manager's calculations of the anmounts received by the
Firm from the Tribe, which were also included in the July 28,
2000, letter, were not accurate because Attorney Brown recorded
activity on the Firms <client |edgers and check stubs
i naccurately and because whoever prepared the letter failed to
accurately calculate the total funds due.

119 The referee concluded, and we agree, that by failing,
prior to July 28, 2000, to provide or to cause her firm to
provide the Tribe with a full accounting of the advanced fees
and costs delivered to the Firmby the Tribe prior to August 11,
1999, when the Tribe had requested a full accounting in August
1999 and May 2000, Attorney Brown violated forner SCR
20:1.15(b).°

® SCR 20:1.15(b) (effective through June 30, 2004) provided
as foll ows:

Upon receiving funds or other property in which a
client or third person has an interest, a |awer shal
pronptly notify the client or third person in witing.
Except as stated in this rule or otherwi se permtted
by law or by agreenent with the client, a | awer shal
pronptly deliver to the client or third person any
funds or other property that the client or third
person is entitled to receive and, upon request by the
client or third person, shall render a full accounting
regardi ng such property.

10
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20 The OLR investigation also disclosed trust account
anomal ies and other problens with accurate financial disclosure,
as well. On two occasions in 1999 Attorney Brown di sbursed nore
funds than the Firmheld in trust. Wen she becane aware of the
negative trust account balance, she arranged to draw on the
Firms line of credit to deposit $59,674.48 of Firmfunds in the
trust account on  August 2, 1999. She I naccurately
m srepresented the disbursenent of funds to the Firm on client
| edgers for the Tribe as "repaynents”" of a loan or advance to
the Tribe from the Firm She caused the Firm to comm ngle
bet ween $15,953.40 and $16,899.43 of Firm funds with client
funds in the trust account. The trust account records and
Attorney Brown's July 28, 1999, letter show that as of July 29,
1999, Attorney Brown believed the Tribe owed the Firm fees in
excess of $42,749.85 and mstakenly believed the Firm had nore
than $42,749.85 of Tribe funds in the trust account.

21 The referee concluded, and we agree, that by causing
the Firm to wuse <client funds held in trust to satisfy
di sbursenents unrelated to the clients' matters and conmm ngle at
| east $15,953.40 of Firm funds in the trust account for nore
than three nonths, Attorney Brown violated forner SCR

20:1.15(a).® In addition, by causing or participating with the

® SCR 20:1.15(a) (effective through June 30, 2004) provided,
in pertinent part: Safekeeping property.

(a) A lawer shall hold in trust, separate from
the lawer's own property, that property of clients
and third persons that is in the |lawer's possession
in connection with a representation or when acting in

11
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Firm to send trust account ledgers to the Tribe which
m srepresented the Firm had made a loan to the Tribe and that
several disbursenents from the trust accounts to the Firm
represented repaynents of that |oan, when the Firm had not nade
a loan to the Tribe, Attorney Brown violated SCR 20:8.4(c).’ By
di sbursing or causing the Firm to disburse $109, 325.03 from the
Firms trust accounts prior to providing witten notice of the
i ntended disbursenents to the Tribe, Attorney Brown violated

SCR 20:8.4(f)® via In re Disciplinary Proceedi ngs Agai nst Mari ne,

82 Ws. 2d 602, 264 N.W2d 285 (1978).

22 The OLR investigation revealed issues pertaining to
billing and staffing, as well. It is undisputed that Attorneys
Brown and La Counte were the sole partners of the Firm?® I n
August 1998 pursuant to a witten contract, the Firm hired
Ari zona-based attorney Robert J. Lyttle ("Lyttle") as a
"contract attorney to assist [the Firnm in matters related to

t he Sagi naw Chi ppewa Constitution Project.” Billing records and

a fiduciary capacity. Coe No funds belonging to
the lawer or Jlaw firm except funds reasonably
sufficient to pay or avoid inposition of account
servi ce charges, may be deposited in such an account.

" SCR 20:8.4(c) states it is professional nisconduct for a
| awer to "engage in conduct involving dishonesty, fraud, deceit
or m srepresentation; "

8 SCR 20:8.4(f) provides it is professional misconduct for a
|awer to "violate a statute, suprene court rule, suprene court
order or suprene court decision regulating the conduct of
| awyers; "

® The Firm also enployed three associate attorneys and a
part-tinme |aw clerk.

12
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the Firmls contract with Lyttle show the Firm paid Lyttle $90
per hour for legal services he perforned related to the Tribe
and $55 per hour for his related travel tine. The Firm billed
the Tribe $125 per hour for Lyttle's work and travel tine.
However, the Firm did not obtain the Tribe's witten agreenent
to the markup or the arrangement wth Lyttle. The Tribe
calculated that during the course of the Firms representation
of the Tribe, Lyttle billed the Firm a total of $106, 040
($69,696 for his services and $36,344 in related travel tine).
The Firmbilled the Tribe a total of $179,400 for the sanme work
and services. The additional net to the Firm for Lyttle's work
and travel tine between approximately August 21, 1998, and
August 10, 1999, was $73, 360. The division of the fees billed
to the Tribe for Lyttle's work and travel tinme was not divided
between the Firm and Lyttle based on the proportion of work
performed by the Firm and Lyttle for such anounts. The Firm
charged a "markup" on the rate the Firm would pay contract
attorneys conpared to the rate at which the Firm billed the
client for the contract attorney's services. The Firm generally
did not notify the clients of the differences in the rates the
Firm paid to the contract attorney versus the rates billed to
the clients for the work of contract attorneys.

123 Utimately, the referee concluded, and we agree, that
by causing or allowing the Firmto charge the Tribe markups of
$35 per hour on services provided and $70 per hour on travel
time by Lyttle, when such markups were not proportionate to the
services performed by Lyttle and where the Firm failed to

13



No. 2009AP1678-D

di scl ose the conpensation arrangenent with Lyttle and failed to
obtain the Tribe's witten agreenent to the markup or the fee
arr angenment with Lyttle, Attorney Brown violated forner
SCR 20:1.5(e).

24 In addition, Attorney La Counte's husband, Richard A
Monette ("Monette"), was an attorney licensed to practice law in
North Dakota but not Ilicensed to practice law in Wsconsin.
Monette had an association with the Firm whereby he brought
clients to the Firm and provided l|legal and consulting services
to Firm attorneys and to Firm clients. The Firm paid him a
portion of the fees charged by the Firmfor his services, and he
was paid a percentage of all fees charged by the Firm for
certain other cases he brought to the Firm Monette was not,
however, an enployee, associate, or partner of the Firm
Nonet hel ess, Mbonette held hinself out as "of counsel” to the

Firm on his University of Wsconsin Law School onli ne

10 Former SCR 20:1.5(e) (effective through June 30, 2007)
provi ded:

A division of fee between |awers who are not in
the sane firmmay be nade only if:

(1) the division is in proportion to the services
performed by each |lawer or, by witten agreenent with
the client, each |awer assunes joint responsibility
for the representation;

(2) the client is advised of and does not object
to the participation of all the lawers involved and
is informed if the fee will increase as a result of
their invol verent; and

(3) the total fee is reasonable.

14
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informati on page and was described as "of counsel” in at |east
one brief filed in the Tribe's litigation.** The referee found
that Attorney Brown took no steps to clearly and accurately
comunicate to «clients, prospective clients, courts, and
agencies before which Mnette appeared on behalf of the Firm
opposi ng counsel, or the general public that Mnette was not an
enpl oyee, associate, or partner of the Firm The referee
concluded, and we agree, that by allowing Attorney Richard
Monette to hold hinself out as an enpl oyee, associate or partner
of the Firm Attorney Brown violated SCR 20:7.5(d)'? via
SCR 20:8.4(a). ™

125 The OLR ascertained that the Tribe was entitled to
restitution in the anpunt of $73,360 and split this restitution
obligation between the Firmis two partners.'® The parties thus

stipulated that Attorney Brown owes restitution in the principal

1 For exanple, on Septenber 3, 1999, in the Sagi naw
Chi ppewa Indian Tribe of Mchigan v. CGover, et al., litigation
pending in federal <court, the Firm filed a First Amended
Complaint signed by Mnette on behalf of the Firm Thi s
pleading failed to include any |anguage clarifying Mnette's
relationship with the Firm thereby holding him out as an
enpl oyee, associate or partner of the Firm

12 SCR 20:7.5(d) provides, "Lawers may state or inply that
they practice in a partnership or other organization only when
that is the fact."

13 SCR 20:8.4(a) states it is professional nisconduct for a
|awer to "violate or attenmpt to violate the Rules of
Prof essi onal Conduct, know ngly assist or induce another to do
so, or do so through the acts of another; "

4 Attorney La Counte, in the form of a consensual public
reprimand, agreed to a paynent plan to pay $36, 680.

15
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amount of $36,680 to the Saginaw Chippewa Indian Tribe of
M chi gan.

126 W&  adopt the referee's findings of fact and
conclusions of law wth respect to each allegation of
m sconduct . W agree the appropriate discipline to be inposed
against Attorney Brown is a public reprimand, together with an
order that Attorney Brown pay restitution in the principal
amount of $36,680 to the Saginaw Chippewa Indian Tribe of
M chi gan and pay the costs of this proceeding.

27 Wth respect to how restitution and costs should be
paid, we are guided by the referee's insightful observations.
He noted, "It's clear that, over the course of the |ast several
years, what was once a thriving and lucrative |egal business
becane defunct to the point where the two principals of [the
Firm have split; . . . ." The referee noted Attorney La Counte
obtained a full-tine job with the Ho-Chunk Nation, |eaving
Attorney Brown wth a business l|oan totaling approxinmtely
$40, 000. The referee accepted as practical, reasonable, and
fair Attorney Brown's proposal with respect to paynment of her
restitution obligation. We agree. Consistent wth the
referee's recommendation, we direct Attorney Brown to pay $5, 000
toward restitution on March 4, 2011. She will "pay that exact
anount on each anniversary [i.e. March 4] wuntil 2017." On

March 4, 2018, Attorney Brown will pay the remaining $1, 680 plus

16
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half of the costs.?® On March 4, 2019, she wll pay the
remai ni ng hal f of the costs.

128 IT IS ORDERED that Carol J. Brown is publicly
repri manded as di scipline for professional m sconduct.

129 IT IS FURTHER ORDERED that Carol J. Brown pay
restitution to the Sagi naw Chi ppewa Indian Tribe of Mchigan in
the total sum of $36,680 on the paynment schedule set forth in
the body of this decision. If the restitution paynments are not
made, and absent a showing of her inability to pay, Carol J.
Brown's license to practice law in Wsconsin shall be suspended
until further order of the court.

30 IT IS FURTHER ORDERED that Carol J. Brown pay to the
Ofice of Lawer Regulation the costs of this proceeding on the
paynment schedule set forth in the body of this decision. | f
costs are not paid within the time specified, and absent a
showing of her inability to pay, Carol J. Brown's license to
practice law in Wsconsin shall be suspended until further order
of the court.

31 IT IS FURTHER ORDERED that the restitution is to be
paid in full prior to paying costs to the Ofice of Lawer

Regul at i on.

> The costs in this matter are $6,727.75 as of March 31,
2010.

17
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